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Second Circuit Changes the Civil Rights Claim Game

with Its Ruling in Holcomb v. lona College
By Joseph M. Hanna and Jennaydra D. Clunis

When
Congress en-
acted Title VII
of the Civil
Rights Act of
1964, its pri-
mary intent
was to create
legislation that
would prohibit
employers

from discrimi-
nating against
individuals based upon race. Title VII
provides, in relevant part: “It shall

be an unlawful employment practice
for an employer . . . to fail or refuse to
hire or to discharge any individual,
or otherwise to discriminate against
any individual with respect to his
compensation, terms, conditions, or
privileges of employment, because

of such individual’s race, color, religion,
sex or national origin.”* Although Title
VII does provide the constitutional
right to be free from racial discrimi-
nation, the original intent enacted by
Congress did not address the issue of
discrimination based upon an asso-
ciation with one of another race. The
decision reached in Holcomb v. lona
College now appears to address this
new theory of discrimination brought
before the courts.

Joseph Hanna

One has to question whether the
Second Circuit’s recent holding in

Holcomb v. lona College— that Title VII
provides for a cause of action based
on a claim of employment discrimi-
nation as a result of a person’s asso-
ciation with one of a different race—
departs from Title VII’s statutory
language and its legislative history.
As claims under Section 1981 and the
Age Discrimination in Employment
Act (ADEA) are analyzed under the
Title VII rubric, the ruling is likely
to affect all future employment dis-
crimination claims. This article will
examine that issue in a five-step
process. First, it will examine the
facts of the Holcomb case. Second, it
will examine the actual ruling of the
Second Circuit. Third, it will review
the legislative history of Title VII.
Fourth, it will discuss the prior stan-
dard of interpretation by the courts
of Title VII and, fifth, it will provide
an analysis of the growing judicial
tendency to expand causes of action
in the discrimination realm.

Facts

In 1995,
lona College
hired Craig
Holcomb, a
Caucasian
male, as an
assistant bas-
ketball coach
for its men’s
basketball
team, the “lona
Gaels.”2 In 1998,
lona selected former NBA player Jeff
Ruland,?® a Caucasian male, as the
team’s new head coach.* Holcomb
then became the “Associate Head
Coach.” Under Ruland’s leadership,
the team won the Metro Atlantic
Athletic Conference (MAAC) in 1998,
2000 and 2001.% As a result, in each of
those years, the Gaels earned a spot
in the National Collegiate Athletic
Association (NCAA) Men’s Division
I Championship Tournament.®
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Second Circuit Changes the Civil Rights Claim Game with Its
Ruling in Holcomb v. lona College

(Continued from page 1)

In June 2000, Holcomb married
Pamela Gauthier, an African-
American woman.’ In 2001, Ruland
began a relationship with Iris Han-
sen, an African-American woman
who was a friend of Gauthier.8 Hans-
en and Gauthier often went to games
and post-game functions together.

From 1998 to 2004, Ruland su-
pervised three assistant coaches—
Holcomb, Tony Chiles, who is Afri-
can-American, and Rob O’Driscoll,
the most junior of the three assis-
tants, who is Caucasian and not in an
interracial relationship.

In 2004, lona fired Holcomb
and Chiles, while retaining Ruland
and O’Driscoll. On January 25, 2005,
Holcomb commenced a Title VII ac-
tion claiming that lona College termi-
nated his assistant coaching position
because of his interracial marriage
to Gauthier.® Of the five officers of
lona formally involved in the deci-
sion to end Holcomb’s employment,
Holcomb imputed improper racial
motives to two: Shawn Brennan (the
Director of Athletics) and Richard
Petriccione (an lona Vice President).
Holcomb claimed that both Brennan
and Petriccione had prior histories
of racially questionable conduct, and
he relied on those histories as sup-
port for his claim that the college’s
termination decision was based, at
least in part, on the fact that his wife
is African-American.

In building his case that he was
fired for racial reasons Holcomb
cited, among other things, Brennan’s
decision to bar Holcomb’s wife and
certain high school students, a major-
ity of whom were African-American,
from “Goal Club” events. The Goal
Club is an lona College alumni fund-
raising and social organization and is
overseen by the Director of Athletics.
Members of the Goal Club, most of
whom are lona alumni, pay an an-
nual fee to the Athletics Department

and in return are invited to attend
special functions and parties.1°

lona asserted that it banned the
high school students because it was
concerned about violating NCAA
recruitment regulations. Holcomb
took the position that Brennan was
attempting to limit the number of
African-American people at the col-
lege’s fund-raising events. As for
Holcomb’s wife, Brennan stated that
wives were no longer welcome be-
cause they were neither donors nor
alumni. In addition to his allegations
about the Goal Club, Holcomb also
relied on testimony that Brennan, af-
ter seeing some of the college team’s
African-American players wearing
hip-hop style clothing, asked Ruland
if he could “get these colored boys to
dress like white guys on the team.”!

Holcomb also presented affida-
vits and testimony that Vice Presi-
dent Petriccione was in the habit of
making racially offensive comments.
Holcomb claimed to have heard
Petriccione say “everybody at Ford-
ham thinks they have these good
black kids, and lona has n***ers,”*2
Ayear later, when several African-
American members of the Gaels bas-
ketball team were accused of stealing
and selling telephone access codes,
Petriccione allegedly told Holcomb
that the basketball program needs to
“keep [its] n***ers in line.”!3

Petriccione’s comments, accord-
ing to his colleagues, extended past
members of the men’s basketball
program. He was said to have re-
ferred to a Nigerian employee at the
Alumni Giving Office as a “jungle
bunny” and an “African Princess.”*
When that staff member applied
to his office for the position of As-
sistant Director of Annual Giving,
he remarked, “What does she think
she is, coming from a hut in Africa
and thinking she can apply for this
job?15

The most striking of the allega-
tions against Petriccione related
directly to Mr. and Mrs. Holcomb.
Holcomb had asked Petriccione if he
had received the wedding invitation
that Gauthier and Holcomb had sent
him. According to Holcomb, whose
claim was supported by a third party,
Petriccione replied, “You’re really go-
ing to marry that Aunt Jemima? You
really are a n***er lover.”16

On-the-Court Problems

On the court, lona went from an
impressive record of 74-50 from 1997
to 2001, to a lackluster record of 41-
47 from 2001 to 2004.1” The parties
disputed the extent of the downturn,
but it was clear that the college had
serious cause for concern about the
team’s on-court results and off-court
activities.

In late 2001, several players were
discovered to have defrauded the
college by buying books with book
vouchers and then selling the books
for cash.'® Poor academic perfor-
mance led to the dismissal of two
starting players after the 2002-2003
season; two more were suspended
for the same reason during the
course of the 2003-2004 season.!®
In late 2003, the NCAA informed
the college that it was investigat-
ing possible rules infractions by
lona’s men’s basketball players and
coaches.? Ruland and O’Driscoll
were interviewed in connection with
the NCAA investigation. However,
neither Holcomb nor Chiles was
questioned.?!

In March 2004, after the conclu-
sion of the 2003-2004 basketball sea-
son, Brennan was asked, as Director
of Athletics, to prepare a written re-
port evaluating the men’s basketball
program, and to make recommenda-
tions for reform.?? Initially, Brennan
recommended three possible courses
of action to shake up the team and
get it back on track: (1) fire the entire
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coaching staff, including Ruland; (2)
fire all three assistant coaches; or (3)
keep the current coaching staff in
place.

Several months later, Brennan
submitted a new report, offering fi-
nal proposals for consideration. This
final report counseled against fir-
ing the assistant coaches.?® Brennan
suggested a fourth alternative, his
preferred option: leave the coaching
staff intact, place them on notice that
there might be personnel changes as
early as July if the situation did not
improve, and impose as a condition
of their continued employment a 25-
point “strategic plan” to improve the
program both on and off the court.?

Termination

After the issuance of Brennan’s
final report, the decision to terminate
the employment of Holcomb and
Chiles was reached in a conference
involving the college’s President and
three Vice-Presidents. There was no
formal vote; after a discussion, all
four reached a collective decision.
There was no justification given as
to why O’Driscoll was retained and
Holcomb and Chiles were fired.?
Later, at his deposition, the lona
President, Brother Liguori, said that
he felt that “more drastic action” was
needed than that favored by Bren-
nan.26 Rob O’Driscoll was asked to
stay, Liguori said, “as a connection
to the rest of the program and also
because the athletics director thought
he was doing an adequate job which
I specifically remember reading in
Brennan’s report.”?’

The Second Circuit noted that the
record was equivocal as to whether
Brennan had any role in the ultimate
decision to fire Holcomb and Chiles
and to retain O’Driscoll; the college
maintained that the final determina-
tion was presented to Brennan as a
fait accompli.?® According to Brennan
himself, however, he had, at some
stage in the process, a face-to-face
meeting with Brother Liguori, dur-
ing which Liguori informed him that
two of the assistant coaches would
be fired.?° Brennan then met with

Coach Ruland and explained to him
that Holcomb and Chiles were being
terminated.

According to Brennan’s meeting
notes, he defended the decision fully
during the meeting with Ruland.3°
When Ruland asked Brennan why
Holcomb was chosen for termina-
tion, Brennan replied, “In my evalu-
ation [Holcomb and Chiles] have
not provided you the proper level of
support that you and our basketball
program need to be successful.”s!

Holcomb was asked to resign.
When he refused, he was terminated
by letter dated May 14, 2004.32 Tony
Chiles was also asked to resign and
chose to do so at some point in May
2004.33

NCAA Violations

After the termination decisions
were reached, the NCAA informed
lona of the results of its investigation,
indicating that the men’s basketball
program was guilty of several “sec-
ondary violations” of the Associa-
tion’s rules, none of which related to
the Goal Club.3* The NCAA report
attributed one of the violations to
O’Driscoll, but blamed none on Hol-
comb or Chiles.®®

District Court Decision and Appeal

Holcomb brought suit on Janu-
ary 25, 2005. After discovery, lona
moved for summary judgment. In
support of its motion, lona argued
that Holcomb was removed from its
staff as part of a necessary overhaul
of a poorly performing team.3¢ Fur-
ther, lona pointed out that the head
coach, a Caucasian man, was not
terminated despite his involvement
with an African-American woman.
The District Court granted lona’s
motion.®” The District Court’s deci-
sion was based upon the familiar
burden shifting principles set forth
in the U.S. Supreme Court deci-
sion of McDonnell Douglas Corp. v.
Green.®® The Court found that Hol-
comb did establish a prima facie case
of discrimination but found that the
college had produced evidence of a
non-discriminatory reason for its ac-

tions in terminating Holcomb. The
District Court did not go any further.
The Second Circuit, however, noted
that the third prong of the McDonnell
Douglas test was met by Holcomb,
which would justify a denial of the
summary judgment motion, i.e.,

that Holcomb had established genu-
ine issues of material fact to merit
his claim to rebut the presumption
raised by the defendant that it had
acted in a legitimate non-
discriminatory manner.

In applying the McDonnell Doug-
las three-prong test, the Second Cir-
cuit reversed and found that there
was an issue of fact with respect to
whether the decision-makers were
motivated by race in their decision
to terminate Holcomb and Chiles.%®
Additionally, the Second Circuit, sua
sponte,*® determined “that an em-
ployer may violate Title VII if it takes
action against an employee because
of the employee’s association with a
person of another race.”*! Therefore,
the Court recognized a new cause of
action under Title VII based upon the
claimant’s relationship with another
person of a different race—an “asso-
ciation claim.”

The Second Circuit’s decision to
permit an association claim under
Title VII not only affects the scope of
Title VII of the Civil Rights Law, but
the decision also can be applied to
include association claims in Section
1981 and the Age Discrimination in
Employment Act (ADEA) “2 cases as
well. As analyzed below, there does
not appear to be any support for this
decision in Title VII's legislative his-
tory or legal precedent.

Brief Legislative History of Title VII

Title VII of the Civil Rights Act
of 1964 was born out of the desire to
create an even playing field in the
workplace. For more than 20 years,
civil rights leaders advocated for
changes to federal fair employment
practices law.** On June 19, 1963,
President Kennedy sent his civil
rights bill to Congress. President
Kennedy implored Congress to re-
vise the civil rights legislation with
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respect to issues regarding both pri-
vate and public employment.** Presi-
dent Kennedy stressed that “full and
fair employment” was imperative in
order for African-Americans to prog-
ress in areas of economic growth, job
skills, and eliminating racial discrim-
ination in employment.*

The road to enacting Title VI
was long and, at times, contentious.
A plethora of civil rights bills were
created by various Senators and
Representatives.*® However, H.R.
405, entitled “A Bill to Prohibit Dis-
crimination in Employment in Cer-
tain Cases Because of Race, Religion,
Color, National Origin, Ancestry or
Age,” became the nominal ancestor
of Title VII of the Civil Rights Act of
1964.4” The House identified that one
of the “primary task[s] of Title VI
is to make certain that the channels
of employment are open to persons
regardless of their races and that jobs
in companies or memberships in
unions are strictly filed on the basis
of qualifications.”*® Eventually, the
House amended the bill to include
provisions on sex and national origin
as a basis of discrimination.

The House passed the bill on
February 10, 1964. “[T]he struggle in
the Senate was titanic and protract-
ed”* and lasted for several months.
OnJuly 2, 1964, the House officially
adopted the Senate’s amendments
and transmitted the bill to the Presi-
dent for approval.>® The President
signed the bill into law on the same
day.®! Although Title VII was effec-
tive immediately, the provisions with
respect to unemployment practices
and their prevention became effec-
tive one year later.5?

The Prior Standard of Strict
Interpretation

There are two seminal cases in
the history of Title VII association
claims, Ripp v. Dobbs Houses, Inc.53
and Adams v. Governor’s Comm. on
Postsecondary Educ., No. C80-624A.5
The courts in Ripp and Adams strictly
construed the statutory language of
Title VII in reaching their holdings.
In both cases, the plaintiffs sought re-

lief under Title VII and Section 1981.
Both courts rejected the plaintiffs’
contentions that they had a valid
cause of action under these statutes.
In Ripp, the court found that a Cau-
casian employee could not bring

an association claim based on his
friendships with African-American
employees. Likewise, in Adams,

the court held that Title VII did not
permit a Caucasian male to bring a
cause of action on the grounds that
he was discriminated against because
of his wife’s race.

In those cases, the courts focused
on the dependent nature of the plain-
tiffs’ claims. Title V1I specifically
states:

[i]t shall be an unlawful
employment practice for
an employer . . . to fail or
refuse to hire or to dis-
charge any individual, or
otherwise to discriminate
against any individual
with respect to his com-
pensation, terms, condi-
tions, or privileges of em-
ployment, because of such
individual’s race, color,
religion, sex, or national
origin.®

As such, the courts found that the
plaintiffs could not sustain their
claims.>

In interpreting Title VII, the Ripp
and Adams courts found that a cause
of action only existed for a person
who was discriminated against be-
cause of his or her own race. The
reason why those courts found that
the association claim failed was be-
cause the complaint did not allege
that the plaintiff’s race and/or color
was considered by the employer.
Instead, the plaintiff claimed that
his/her relationship with another
person of different race and/or color
motivated the employer. Thus, the
plaintiff’s claim was not tied to the
allegedly injured party, but to the al-
legedly injured party AND another
person. The courts in both Ripp and
Adams found that it would go be-
yond the legislative intent of the

statute to include a cause of action
based on the plaintiffs’ race and that
of another person, and therefore the
courts denied Title VII damages to
the plaintiffs.

Congress’s failure to amend Title
VII to include an association claim
further supports the positions taken
by the courts in Ripp and Adams.
Other discrimination statutes have
included association provisions that
specifically carve out a cause of ac-
tion for people who associate with
disabled individuals. For example,
the Americans with Disabilities Act
(ADA) states that “the term ‘dis-
criminate’ includes— . . . excluding
or otherwise denying equal jobs or
benefits to a qualified individual be-
cause of the known disability of an
individual with whom the qualified
individual is known to have a rela-
tionship or association.”>” A review
of the legislative intent of the ADA
clearly shows that

one reason Congress in-
cluded the association
provision in the ADA was
that Congress believed
that employers should not
be entitled to terminate or
otherwise adversely affect
the employment status of
a qualified individual be-
cause of that individual’s
association or relationship
with an individual with a
particular illness and/or
because of an employer’s
fear of that illness.5®

Likewise, the Fair Housing Act®®
makes it illegal to discriminate
against a renter or buyer because of
the handicap of “any person associ-
ated with that buyer or renter.”¢
However, Congress has not amended
Title VII, the ADEA or 42 U.S.C.
81983 to include similar provisions.
Thus, it appears that it has inten-
tionally decided not to expand Title
VII to include association claims. In
Holcomb, the Second Circuit went be-
yond Congressional intent by finding
that association claims are permitted
under Title VI11.81
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Judicial Pattern of Expanding
Discrimination Claims

Holcomb is a clear example of
the judiciary’s pattern of reaching
beyond the statutory language to
create a new cause of action under a
discrimination statute. Other cases
have attempted to reach beyond stat-
utes in a similar fashion. In Smith v.
City of Jackson, Miss.,%? the Supreme
Court held that the ADEA authorizes
recovery in “disparate-impact” cases
comparable to Title VII. In the major-
ity opinion, the Smith Court relied on
its decision in Griggs v. Duke Power
Co.%3 to extend disparate treatment
claims to ADEA cases.

In Griggs, the issue before the Su-
preme Court was:

whether an employer is
prohibited by the Civil
Rights Act of 1964, Title
VII, from requiring a high
school education or pass-
ing of a standardized gen-
eral intelligence test as a
condition of employment
in or transfer to jobs when
(a) neither standard is
shown to be significantly
related to successful job
performance, (b) both
requirements operate to
disqualify [African-
Americans] at a substan-
tially higher rate than
white applicants, and

(c) the jobs in question
formerly had been filled
only by white employees
as part of a longstanding
practice of giving prefer-
ence to whites.®*

The Court reasoned that the purpose
of Title VII is “to achieve equality

of employment opportunities and
remove barriers that have operated
in the past to favor an identifiable
group of white employees over
other employees.”® In support of

its decision to extend disparate
impact claims, the Supreme Court
stated that “practices, procedures, or
tests neutral on their face, and even

neutral in terms of intent, cannot be
maintained if they operate to ‘freeze’
the status quo of prior discriminatory
employment practices.”%® Thus,

the Court found that although the
requirements seemed neutral on
their face, the effect was to cause a
disproportionate number of African-
American applicants to be excluded
from employment. As the Court
believed this effect was contrary to
the legislative intent, it agreed that
the plaintiffs could proceed with a
cause of action without establishing
discriminatory intent.

“Unfortunately, by
expanding the reach of

a statute beyond the
language in the statute,
courts will leave employers
vulnerable to future
lawsuits without advance
notice that their conduct is
discriminatory.”

The Supreme Court applied the
same rationale to the ADEA, thus
broadening the class of plaintiffs who
could bring an age discrimination
lawsuit. In support of its position,
the Supreme Court stated that “when
Congress uses the same language in
two statutes having similar purposes,
particularly when one is enacted
shortly after the other, it is appro-
priate to presume that Congress
intended that text to have the same
meaning in both statutes.””%”

In Smith, Justice O’Connor dis-
agreed with the majority’s finding
that liability could be imposed upon
an employer without proof of dis-
criminatory intent. She found that
“the ADEA’s text, legislative history,
and purposes together make clear
that Congress did not intend the stat-
ute to authorize such claims.”®8 She
argued that the statute expressly stat-
ed that the plaintiff must show dis-
criminatory intent. Justice O’Connor
relied on 8 4(f)(1) of the ADEA.. She
noted that the section:

clarifies that “[i]t shall

not be unlawful for an
employer . .. to take any
action otherwise prohib-
ited under subsections
(@), (b), (c), or (e) of this
section ...where the
differentiation is based on
reasonable factors other
than age....” 29 U.S.C.

§ 623(f)(1). This “reason-
able factors other than
age” (RFOA) provision
“insure[s] that employers
[are] permitted to use neu-
tral criteria” other than
age, EEOC v. Wyoming,
460 U.S. 226, 232-233, 103
S.Ct. 1054, 75 L.Ed.2d 18
(1983), even if this results
in a disparate adverse im-
pact on older workers.

Thus, Justice O’Connor argued
that a strict reading of the statute
establishes that disparate treatment
cases are inapplicable to ADEA
claims.

Conclusion

Title VII was initially created to
protect minorities who were denied
employment opportunities because
of their race, gender or national ori-
gin. Now, however, the courts have
begun to expand discrimination
claims to permit causes of action that
are not expressly permitted in the
statute. The Second Circuit has, in
effect, rewritten Title VII to include
claims in which the alleged discrimi-
nation is based upon the race of a
person with whom the claimant is
“associated.” As the rise in interracial
and same-sex dating increases, so
does the likelihood that the courts
will continue to expand the scope of
Title VII to permit a broader array
of association claims. Unfortunately,
by expanding the reach of a statute
beyond the language in the statute,
courts will leave employers vul-
nerable to future lawsuits without
advance notice that their conduct is
discriminatory.

There does not seem to be a limit
on the type of relationship that will
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