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One-Year Stay of Enforcement For Certain
Testing and Certification Requirements

On January 30, 2009, the Consumer Product Safety Commission announced a one-year stay of
enforcement for certain new testing and certification requirements that were established pursuant
to the 2008 CPSIA. While these requirements become effective on February 10, 2009, the CPSC
voted to issue the one-year stay to give it more time to finalize four proposed rules. However,
not all testing and certification requirements are stayed, which should be of particular interest to
manufacturers and importers.

Under Section 102 of the 2008 CPSIA, all products that are subject to a consumer product safety
rule, or any similar rule, ban, standard or regulation under any other act enforced by the CPSC
must be accompanied by a General Conformity Certificate certifying that the product has been
tested based on a reasonable testing program, and that the product complies with all rules, bans
standards or regulations applicable to the product. The certificate must also specify each rule,
ban, standard or regulation applicable to the product.

For children’s products, the certificate must be based on testing by a third party laboratory that
has been specifically accredited to perform the particular children’s product test applicable to the
product. The new legislation also contains provisions for accreditation of proprietary testing
laboratories, such as those owned by a manufacturer, provided that the test results are protected
from undue influence by the manufacturer, and provided that allegations of undue influence by
the manufacturer can be reported confidentially to the Commission.

The CPSC stay of enforcement with respect to children’s products applies to new total lead
content limits (600 ppm), phthalates limits for certain products (1000 ppm), and mandatory toy
standards. According to the CPSC, “[m]anufacturers and importers — large and small — of
children’s products will not need to test or certify to these new requirements, but will need to
meet the lead and phthalates limits, mandatory toy standards and other requirements.”

The one-year stay does not apply to the ban of lead in paint and other surface coatings that were
into effect December 10, 2008. The bans on cribs and pacifiers made after January 20, 2009 are
also not subject to the stay. Prospectively, the CPSC the stay will not apply to: (1) small parts”
to become effective on February 15, 2009; (2) the limits on lead content of metal components of
children’s jewelry for products made after March 23, 2009; and (3) the certification requirements
for ATVs manufactured after April 13, 2009. Testing and certification requirements that were in
place prior to the 2008 CPSIA remain unaffected by the stay as well.
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The CPSC stay of enforcement with respect to children’s products applies to new total lead content limits (600 ppm), phthalates limits for certain products (1000 ppm), and mandatory toy standards. According to the CPSC, “[m]anufacturers and importers – large and small – of children’s products will not need to test or certify to these new requirements, but will need to meet the lead and phthalates limits, mandatory toy standards and other requirements.” 


The one-year stay does not apply to the ban of lead in paint and other surface coatings that were into effect December 10, 2008.  The bans on cribs and pacifiers made after January 20, 2009 are also not subject to the stay.  Prospectively, the CPSC the stay will not apply to: (1) small parts” to become effective on February 15, 2009; (2) the limits on lead content of metal components of children’s jewelry for products made after March 23, 2009; and (3) the certification requirements for ATVs manufactured after April 13, 2009.  Testing and certification requirements that were in place prior to the 2008 CPSIA remain unaffected by the stay as well.  

The stay of enforcement does not prevent the State Attorneys General from enforcing these requirements.  The CPSC, in its announcement, strongly encourage the State Attorneys General to “focus their own enforcement efforts on other provisions of the law, e.g. the sale of recalled products.”

Clarification on Rules Covering 

Resellers of Children’s Products

On January 8, 2009, the CPSC clarified a reseller’s responsibilities 2008 CPSIA with respect to a variety of different circumstances.  This eliminated some of the uncertainties with which resellers have been struggling.   


First, as of February 1, 2009, children’s products cannot be sold if they contain more than 600 parts per million (ppm) total lead or more than 0.1% of certain specific phthalates or if they fail to meet new mandatory standards for toys.  Manufacturers and importers are required to certify compliance with these requirements.  Under the 2008 CPSIA, it was unclear whether a reseller of children’s products was also required to provide this certification.  The CPSC advised that there is no such certification requirement.  However since selling products that exceed the new limits is a violation, the CPSC advises that resellers should avoid products that are likely to have lead content, unless they have testing or other information to indicate the products being sold have less than the new limit.”  Failure to comply subjects the reseller to civil and/or criminal penalties.  


Second, the 2008 CPSIA outlawed the sale of recalled products. The CSPC’s position is that the reseller has the burden to determine whether a product has been recalled. If a product has been recalled, the reseller must remove it from inventory.  The CPSC advises the reseller to check the CPSC website for a list of recalled products before taking them into inventory.  

Third, the CPSC cautioned resellers to pay particular attention to special categories of recalled or banned products, including cribs, play yards, jewelry, painted wood or metal toys, toys that are easily breakable into small parts, and stuffed toys that have small parts not securely fastened.  Significantly, the CPSC will hold a reseller responsible for selling children’s products that lack the required age warnings.  
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CONSUMER PRODUCT SAFETY COMMISSION UPDATE

The stay of enforcement does not prevent the State Attorneys General from enforcing these
requirements. The CPSC, in its announcement, strongly encourage the State Attorneys General
to “focus their own enforcement efforts on other provisions of the law, e.g. the sale of recalled
products.”

Clarification on Rules Covering
Resellers of Children’s Products

On January 8, 2009, the CPSC clarified a reseller’s responsibilities 2008 CPSIA with respect to a
variety of different circumstances. This eliminated some of the uncertainties with which
resellers have been struggling.

First, as of February 1, 2009, children’s products cannot be sold if they contain more than 600
parts per million (ppm) total lead or more than 0.1% of certain specific phthalates or if they fail
to meet new mandatory standards for toys. Manufacturers and importers are required to certify
compliance with these requirements. Under the 2008 CPSIA, it was unclear whether a reseller of
children’s products was also required to provide this certification. The CPSC advised that there
is no such certification requirement. However since selling products that exceed the new limits
is a violation, the CPSC advises that resellers should avoid products that are likely to have lead
content, unless they have testing or other information to indicate the products being sold have
less than the new limit.” Failure to comply subjects the reseller to civil and/or criminal penalties.

Second, the 2008 CPSIA outlawed the sale of recalled products. The CSPC’s position is that the
reseller has the burden to determine whether a product has been recalled. If a product has been
recalled, the reseller must remove it from inventory. The CPSC advises the reseller to check the
CPSC website for a list of recalled products before taking them into inventory.

Third, the CPSC cautioned resellers to pay particular attention to special categories of recalled or
banned products, including cribs, play yards, jewelry, painted wood or metal toys, toys that are
easily breakable into small parts, and stuffed toys that have small parts not securely fastened.
Significantly, the CPSC will hold a reseller responsible for selling children’s products that lack
the required age warnings.
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