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CIRCUIT CASES

A. SECOND CIRCUIT

LINV. METROPOLITAN LIFE INSURANCE COMPANY

(2™ Cir. (NY) February 22, 2011)

Insured’s Misrepresentation of Medical History Voids Policy, Even if Subject Matter of
Misrepresentation Did Not Adversely Affect Insured’s Health

The underlying insured, Bang Lin, acquired a $1 million life insurance policy from the
defendant, but failed to disclose that he had been treated for Hepatitis B. Less than two years
later (and within the contestability period), he passed away from other causes (stomach cancer).
The insurer discovered the discrepancy in the application, and denied coverage on the basis of
material misrepresentation.

Mr. Lin had previously treated for Hepatitis B, but it was effectively managed and “had no
impact on [Mr. Lin’s] longevity or survival.” In essence, the insured was advised he was
“cured” of Hepatitis B. Subsequently, he applied for a $1 million life insurance policy.
Although Mr. Lin’s native language was not English, there was evidence that he had the
application translated by the insurer’s agents, and replied negatively to a question asking
whether he had ever had any liver ailments, including hepatitis.

Following Mr. Lin’s death and after the claim was denied, his widow argued that the failure to
disclose the Hepatitis was excusable because (1) the insurer’s agents never asked him the
question; (2) that the Hepatitis B did not materially affect the risk.

Applying California law, the court held that the insurer had met its burden for rescission. With
regard to the claim that the insurer’s agents did not ask the question, the court rejected plaintiff’s
claims noting that there was no basis to contest the agent’s testimony that she had asked the
insured the questions. Second, the court noted that even if the insured was “cured,” it was his
treatment history that was sought on the application. Finally, the mere fact that the question was
present on the application was sufficient to establish materiality under California law.

Impact: Even if “cured,” a life insurance application is required to disclose past illnesses.

DORMER v. NORTHWESTERN MUT. LIFE INS. CO.
(2" Cir. (N.Y.) Feb. 2, 2011)
Court Upholds Rescission of Disability Policy Based on Material Misrepresentation

The insured appealed from a judgment dismissing her complaint against her disability insurer
and rescinding her insurance policies. The court found that the record supported the district
court’s factual finding that the insured intended to defraud her disability insurer. In this regard,
the court noted that in applying for disability insurance, the insured routinely denied suffering
from illnesses that she later admitted to having. She also denied in her applications any muscle
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weakness or having received any disability payments in the past, even though she had been
diagnosed with chronic fatigue syndrome, Bell’s palsy, and back pain and had received
disability payments for six months before applying for disability insurance. The court held that
the insured’s lack of candor supported the inference created by the factual record that the insured
acted with fraudulent intent.

Impact: Fraudulent intent can be inferred from behavior.

B. THIRD CIRCUIT

BICKNELL V. LOCKHEED MARTIN GROUP BENEFITS PLAN
(3" Cir. (N.J.) February 10, 2011)
Written Terms of a Plan Document Supercede Oral Undertakings

Mr. Bicknell enrolled his son in his employer’s term life and accidental death benefits plan.
According to the plan, children were eligible up to age 25 for unmarried, full-time, dependent
students. Mr. Bicknell’s son was older than 25. Nonetheless, the online automated enrollment
program allowed him to enroll his son without comment, and did not ask for the son’s date of
birth. It did advise him to “check the eligibility status” of persons enrolled online.

Subsequent to enrollment in the plan, Mr. Bicknell’s son was killed in a car accident at the age
of 27. Mr. Bicknell sought benefits for his son, arguing that the plan should be estopped from
asserting the son was ineligible for coverage because he was allowed to enroll him online, and
Lockheed employees assured him that if was able to enroll a dependent online, the dependent
was eligible. Noting that the terms of a plan supersede any oral representations made by an
employer, the court held that the son was ineligible.

Mr. Bicknell then argued that because the plan allowed employees to convert dependent
coverage to individual policies, he should be allowed to do so retroactively because the insurer
failed to advise him of that right. The court held that the plan did not place a burden on the
insurer to affirmatively advise participants of the right to conversion, and that plan participants
have a duty to inform themselves of the details of their plans.

Accordingly, the court held that the plan fiduciaries did not breach any duties to Mr. Bicknell or
his son, and confirmed the district court’s award of summary judgment to the benefits
administrator.

Impact: Itis the plan participant’s obligations to inform him or herself of a plan’s
benefits and eligibility and the administrator will not be charged with duties not set forth
in the written plan.
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C. FIFTH CIRCUIT

CROSBY v. LOUISIANA HEALTH SERV. & INDEM. CO.
(5™ Cir. (La.) Dec. 29, 2010)
Claimant Permitted to Seek Discovery from Insurer Beyond Administrative Record

The Fifth Circuit reversed the ruling of a Magistrate Judge (and adopted by the District Court)
that limited a claimant’s discovery from her health insurer to the administrative record. The
claimant sought extensive discovery concerning the compilation of the administrative record, the
proceedings at the administrative level, and the insurer’s past coverage determinations in similar
situations. The Magistrate Judge previously denied the request on the ground that Fifth Circuit
precedent restricted the scope of discovery to evidence of how the administrator had previously
interpreted the plan and expert reports explaining scientific terms.

The Fifth Circuit overruled the lower court’s decision, noting that while it has previously
prohibited “the admission of evidence to resolve the merits of the coverage determination,” its
decisions do not “prohibit the admission of evidence to resolve other issues that may be raised in
an ERISA action.” The Fifth Circuit noted that plaintiff sought benefits under Section
502(a)(1)(B) and, therefore, could seek to introduce evidence concerning the completeness of
the administrative record, whether the plan administrator complied with ERISA’s procedural
regulations or whether there existed a conflict of interest.

Impact: Broad discovery may be available to determine completeness of the
administrative record.

D. SIXTH CIRCUIT

UNION SECURITY INSURANCE COMPANY V. BLAKELEY

(6" Cir. (Ohio) February 15, 2011)
Plan’s Criteria for “Domestic Partner” Determines Beneficiary Status

The decedent died leaving three children, a fiancée with whom he lived and a life insurance
policy with no beneficiary. The policy provided that in the absence of a beneficiary, the benefits
would be distributed to the spouse, then to a domestic partner, then to the decedent’s children or
his domestic partner’s children, then to his estate.

The policy did not define “domestic partner.” The court found a definition in the common law,
which it adopted, and found the fiancée to qualify as “domestic partner.” The court held that
even though the policy did not define “domestic partner,” the text of the plan is a preferred
source for identifying beneficiaries to common law. “If courts can identify a workable means of
identifying beneficiaries in the plan document — whether it be in a general definition section or
the plan as a whole — they need look no further.”

Although the life insurance plan did not define “domestic partner,” it provided criteria to
determine who else qualified as “insurable” under the plan. Of the criteria listed, it was unclear
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whether the fiancée met one: it was unknown whether the fiancée and the decedent had powers
of attorney for each other. The court found that whether the fiancée was a “domestic partner,”
hinged whether she possed a power of attorney for the deceased.

Impact: Definitions for undefined terms may be crafted from plan documents. Also,
fiancées may qualify as “domestic partner” and entitled to beneficiary status
above the named insured’s own children.

E. SEVENTH CIRCUIT
PROTECTIVE LIFE INSURANCE COMPANY V. HANSEN

(7™ Cir. (11.) January 19, 2011)
Court Rejects Double-Reformation Bid in Keyman Policy.

The named insured was insured under a $1 million key man policy, naming his LLC as owner of
the policy. Sadly for the LLC, however, the business went poorly and the other member of the
LLC suspected the named insured was mismanaging the company. It turned out those
suspicions were correct. The “key man,” Richard McDonald, had mis-appropriated $48,351.85
in funds, and spent some of those funds on his girlfriend, who happened to be a friend of his ex-
wife’s daughter. He was removed from his post in the LLC, but it was too late to save the
company. The company went into liquidation.

The LLC decided to let the policy lapse. For some reason, however, the liquidator submitted a
change of ownership form to the insurer, asking it to change the ownership of the policy to
McDonald. Under the insurer’s protocols, only one signature was required to transfer ownership
on a policy owned by an LLC. Two signatures were required to transfer policies owned by
corporations. The insurer mistakenly listed the policy as a corporation, causing the insurer to
reject the change of ownership form. The liquidator took no further action to change ownership
of the policy. Meanwhile, McDonald, believing himself to be the new owner of the policy,
submitted a change of beneficiary form to his now ex-girlfriend. He then committed suicide.

When the ex-girlfriend sought to collect under the policy, she was blocked because only the
owner, who was still listed as the LLC, could change the beneficiary. In order to collect, she
had to demonstrate both that the policy should be reformed to change the owner from a
corporation to an LLC, and then to change the owner to McDonald. The court rejected the
argument, noting that the record did not conclusively establish that the transferring of a policy
owned by an LLC was a simple ministerial task. Rather, the signature was shown to be just one
requirement.

The court characterized the ex-girlfriend’s argument as “what should have happened,” and noted
it was not a legal theory. Instead, it focused on what did happen: the insurer rejected the change
of ownership form. Further, the court held that there was no mutual mistake entitling the ex-
girlfriend to reformation to name McDonald. This was due to the fact that the policy was
originally designed to name the LLC as owner and beneficiary.

Finally, the court noted that even if a legal basis for reformation existed, the court would still
consider reformation improper because the equities did not lie with the ex-girlfriend. The LLC
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purchased and paid premiums on a policy for a dishonest employee. He also attempted to obtain
the LLC’s last asset to which he had access, the policy, to benefit his ex-girlfriend. The ex-
girlfriend was trying to benefit from a policy which was purchased to protect creditors. The
creditors had remained unpaid. Since the ex-girlfriend apparently paid no premiums nor had any
connection with the business, the court held the equities favored the creditors and granted
judgment in their favor.

Impact: Reformation is an equitable relief and equities may weigh heavily in life
insurance disputes.

F. NINTH CIRCUIT

FIER V. UNUM LIFE INSURANCE CO. OF AMERICA

(9™ Cir. (Cal.) January 4, 2011)

“Loss” of Hands and Feet Requires Physical Removal of Limbs to Qualify for Accidental
Death and Dismemberment Benefits

The insured was shot in the neck by a drunk person and rendered a quadriplegic. The
Accidental Death and Dismemberment policy defined “loss” as “dismemberment by severance
at or above the wrist or ankle joint.”

The insured argued that although his hands and feet remain attached to his body, he has lost
them from a functional standpoint due to the severance of his spinal cord. The court adopted an
interpreteation of “severance” which required the actual, physical separation of the limbs. Thus,
no accidental death and dismemberment benefits were owed to the quadriplegic claimant.

Impact: Policy definitions are to be read literally when referencing “severance” of a
limb.

MUNIZ v. AMEC CONSTR. MGMT.
(9™ Cir. (Cal.) Oct. 27, 2010)
Burden of Proof Remains With Claimant Under De Novo Standard

In Muniz v. Amec Constr. Mgmt. Inc., the plaintiff, Dierro Muniz, was diagnosed with HIV in
1989 and stopped working in 1991. Muniz applied for and received benefits under a disability
policy issued by CGLIC. CGLIC terminated Muniz’s disability benefits in 2006 even though
there was no evidence of material medical improvement and Muniz’s treating doctor continue to
certify his disability. CGLIC demanded that Muniz undergo a functional capacity evaluation
(FCE), which Muniz’s treating doctor refused to authorize given Muniz’s fatigue and overall
condition. CGLIC terminated Muniz’s benefits based on a file review by an in-house medical
director. Muniz’s appeals were denied and litigation ensued.

The parties stipulated that the plan did not contain discretionary language and a de novo
standard of review applied. The court held that the administrative record was insufficient to
determine whether Muniz was “totally disabled” under the terms of the plan. The District Court
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instructed Muniz to undergo an FCE, the results of which supported a finding that he was not
“totally disabled.” Muniz appealed to the Ninth Circuit.

The Ninth Circuit upheld the District Court’s determination. The court ruled the burden of proof
remained on the plaintiff under the de novo standard: “[t]hat benefits had previously been
awarded and paid may be evidence relevant to the issue of whether the claimant was disabled
and entitled to benefits at a later date, but that fact should not itself shift the burden of proof.”
The court held that Muniz failed to provide “sufficient evidence” to overcome the district court’s
ruling. In this regard, the Ninth Circuit ruled that the District Court was not required to give
deference to the treating doctor’s opinion.

The court also upheld the District Court’s finding that the treating physician's records “were
inconsistent, incomplete and did not ultimately support Muniz’s claim that he met the definition
of total disability under the CGLIC plan.” The Ninth Circuit also rejected Muniz’s argument that
an FCE performed in 2009 was irrelevant to Muniz’s condition when benefits were terminated
in 2006. The court pointed to other 9th Circuit cases permitting the admission of additional
evidence in order to conduct an adequate de novo review of the benefit denial decision: “while
not conclusive, the 2009 FCE potentially provided insight as to Muniz's previous condition, for
Muniz had many of the same symptoms and same activity levels as he did in 2006, and Muniz
does not contend that his underlying condition changed substantially.

Impact: Under a de novo standard, the burden of proof lies with the claimant.

G. ELEVENTH CIRCUIT

HARTFORD LIFE AND ACCIDENT INSURANCE COMPANY V. CAIN

(11" Cir. (Tenn.) February 23, 2011)

Termination of Child Support Obligation Terminates Obligation to Name Ex-Wife as Life
Insurance Beneficiary

The appellant had been married to the decedent, but the two divorced. As part of the divorce
decree, the ex-wife was given child support and the decedent was required to maintain life
insurance naming his ex-wife as a beneficiary “so long as he is liable for child support.”

Sometime after the divorce, the ex-wife, two of his sons and the ex-wife’s boyfriend conspired
to kill the decedent. He survived, but the conspirators were charged with attempted murder.
The child support awarded to the ex-wife was vacated, and redirected to a non-conspirator son
who had custody of the couple’s one remaining minor child.

After the wife pled guilty to conspiracy to commit murder, the decedent removed her as the
beneficiary of the life insurance policy, naming his non-conspirator son instead. Five years
later, the decedent died. The ex-wife, pro se, claimed the insurance proceeds, asserting that
because the divorce decree stated that the decedent should designate the ex-wife as beneficiary
“for so long as he is liable for child support,” and the decedent was liable for child support
(albeit not to her), she was the beneficiary.
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The court held that because the child support award in favor of the ex-wife was vacated on a
permanent basis, the order requiring the decedent to designate her as beneficiary was also vacated.
“I1]t would make no sense to ensure continued payments of child support payments with a life
insurance policy payable to a woman who no longer had any role in those payments.”

Impact: The court read practical considerations into the life insurance beneficiary

designation, and linked beneficiary status to the existence of a financial obligation from the
insured to the beneficiary.

DISTRICT COURT CASES

SADEL v. BERKSHIRE LIFE INS. CO.
(E.D. Pa. Jan. 31, 2011)
Fraud Exception to Incontestability Period

The insured, a pharmacist, failed to disclose in his application for disability insurance that he sought
regular and continued treatment for use of unprescribed narcotics. Two years after procuring
disability insurance, the insured submitted a claim for benefits for injuries sustained during an
armed robbery at his drugstore. The insurer denied the claim after it became apparent that the
insured misrepresented on his insurance application that he never used drugs. The court granted the
insurer’s motion for summary judgment and rescinded the policies, finding that the insured’s
representations were false, made in bad faith, and were material to the risk. In addition, the court
held that the insurer was not precluded from rescinding the policy based on the incontestability
provision. To this end, the court noted that the incontestability provision contained a fraud exception
that permitted the insurer to rescind the policy based on fraud after a two year period.

STATE COURT DECISIONS

BLUE SHIELD OF CALIFORNIA LIFE & HEALTH INSURANCE COMPANY V. THE
SUPERIOR COURT OF LOS ANGELES COUNTY

(Ct. App. Cal. February 9, 2011)

Insurer’s Failure to Use Statutory L imitation L anguage E xpanded L imitations Period
Regarding All Claims R elated to the Policy

Blue Shield approved the claimant’s gastric bypass surgery. Subsequently, it learned that the
claimant’s height and weight were incorrect on the policy application. It then rescinded the policy.
Claimant sued for breach of contract and tortious breach of the implied covenant of good faith and
fair dealing. Blue Shield sought to have the tortious bad faith cause of action dismissed, claiming it
was subject to a two-year statute of limitation and thus, time barred. Section 10350.11 of the
California Insurance Code requires that health insurance policies contain a provision stating that all
actions on a policy must be brought within three years of the date on which written proofs of loss
must be furnished. Blue Shield argued that the provision only applied to contractual claims, not
tortious claims. Therefore, the tortious bad faith claim was subject to the statutory two year
limitations.
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Blue Shield’s policy did not adopt the statutory language. The court found it was irrelevant whether
a tortious bad faith claim fell outside the statute’s requirements because Blue Shield’s policy
provided a limitation that was “far different” from what the statute required. Blue Shield’s policy
provided a three year statute of limitations for all claims and “any other matter arising out of this
Plan.” The court held because the statute allowed insurers to provide more favorable language to
the insured, and the Plan’s language broadly expressly referred to “any other matter,” the policy’s
three year statute of limitations applied to the tortious bad faith claim.

Impact: A policy’s language may create obligations for the insurer beyond what statutes
require. When a policy’s language is broader, a court will not allow the insurer to look to
statutes to limit its obligations.
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