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I. Employment Discrimination in the 215 Century
In recent years, discrimination and harassment issues
have been widely discussed in the media. In particular,
the #MeToo movement ignited legislation in states
across the country aimed at addressing sexual harass-
ment in general, and in the workplace. Some of the
responsive legislation to #MeToo has included policy
and training requirements for employers. Beyond dis-
crimination based on sex, the amount of protected
classes and bases for discrimination claims has also
expanded. For example, many states have enacted sex
discrimination laws (or have expanded the interpreta-
tion of existing laws) to include discrimination based on
sexual orientation and gender identity. Concurrent
with the expansion of workplace protection laws, the
ease of which employees may file discrimination claims
has also increased through expanded online resources
and availability of information. The confluence of these
factors may result in an increase in employment discri-
mination claims. As a result, there is a heightened need
for employers to be prepared to respond to employ-
ment discrimination claims.

Il. Title VII of the Civil Rights Act of 1964 and
the Equal Employment Opportunity Commission

Tide VII of the Civil Rights Act of 1964 (Title VII) is a

landmark federal employment statute that prohibits

discrimination in employment on the basis of race,
color, religion, sex, or national origin." The statute
does, however, enumerate certain deadlines and
requirements.

Specifically, Tide VII implements a deadline of 180
days from the date of the alleged discriminatory event
for a claimant to file a charge of unlawful employment
practice with the Equal Employment Opportunity
Commission (EEOC).> The EEOC is a federal agency
responsible for enforcing federal civil rights laws,
including Title VII. The 180-day deadline is extended
to 300 days when the aggrieved person “has initally
instituted proceedings with a State or local agency with
authority to grant or seck relief from such practice . . ..”.>

Notably, an aggrieved employee may not file suit in
federal court in the first instance. As a precondition
to bringing a Title VII suit against a defendant in fed-
eral court, a plaintiff must file a charge of employment
discrimination against the defendant with the EEOC or
an authorized state agency.”

On receipt of a charge, the EEOC is to notify the
employer and investigate the allegations.” The EEOC
may “endeavor to eliminate [the] alleged unlawful
employment practice by informal methods of . .. con-
ciliation.”® The EEOC also has first option to “bring a
civil action” against the employer in court.” The EEOC
does not, however, have authority itself to adjudicate
discrimination complaints. If the EEOC chooses not to
sue, and whether or not the EEOC otherwise acts on
the charge, a complainant is entitled to a “right-to-sue”
notice 180 days after the charge is filed.® On receipt of
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the right-to-sue notice, the complainant may com-
mence a civil action against her employer.” If an indi-
vidual were to file an action in federal court prior to
following the above-mentioned procedures, the defen-
dant employer may properly assert a failure to exhaust
administrative remedies defense, and the lawsuit would
be dismissed.

lll. Fort Bend Cty., Texas v. Davis, 139 S. Ct.
1843 (2019)

In Fort Bend Cty., Texas v. Davis, 139 S. Ct. 1843
(2019), the U.S. Supreme Court considered whether
Title VII's charge filing precondition to filing a lawsuit
is a “jurisdictional” requirement. Generally speaking,
“jurisdictional” refers to cases in which a court is per-
mitted to hear and the persons over which a court may
adjudicate authority. Given the significance of juris-
dictional issues, they may be raised at any stage of a
proceeding, and therefore are never waived by a party.
Alternatively, courts will enforce mandatory procedural
issues but they are subject to waiver if a party does not
raise them immediately.

In Fort Bend, Lois M. Davis worked in information
technology for Fort Bend County. Ms. Davis filed an
internal complaint making sexual harassment allega-
tions against a supervisor, who subsequently resigned.
Ms. Davis then claimed her employer retaliated against
her for making the complaint, and she submitted
an intake form, which was followed by a charge to
the appropriate administrative agency. While her
EEOC charge was pending, Davis’s employer told her
to report to work on an upcoming Sunday. Davis
informed her supervisor that she had a commitment
at church that Sunday, and the supervisor responded
that if she did not show up for the Sunday work, she
would be subject to termination. Davis went to church,
not work, that Sunday, and the county terminated her
employment.

Davis thereafter attempted to supplement the allega-
tion in her EEOC charge: She handwrote “religion”
on her intake questionnaire and checked the boxes for
“discharge” and “reasonable accommodation” on that
form. She made no change, however, in the formal
charge document. A few months later, Davis was
notified of her right to sue, and she commenced a
federal lawsuit in the United States District Court for
the Southern District of Texas. After years of litiga-
tion, the employer asserted for the first time that the

District Court lacked jurisdiction to adjudicate Davis’
religion-based discrimination claim because she had not
stated such a claim in her EEOC charge.

The District Court held that Davis had not satisfied
the charge-filing requirement with respect to her claim
of religion-based discrimination, and that the require-
ment qualified as “jurisdictional,” which made it non-
forfeitable.'® The Fifth Circuit reversed, and ruled that
Title VII’s charge-filing requirement is not jurisdic-
tional, and instead, the requirement is a prerequisite
to suit that was forfeited in Davis’ case because it
was not raised until after an entire round of appeals.11
The Fifth Circuit’s decision aligned with several other
circuit courts.'?

The Supreme Court unanimously held that the require-
ment that plaintiffs file a charge with the EEOC before
asserting claims under Title VII in court is a proce-
dural obligation that does not implicate a court’s jur-
isdiction."” Justice Ginsburg wrote at the end of the
decision, “a rule may be mandatory without being jur-

isdictional, and Titde VII's charge-filing requirement
fits that bill”."

VI. Practical Implications and Advice

Fort Bend boils down to the age-old phrase, “use it or
lose it.” Practically speaking, Fort Bend may not have
a monumental impact on federal employment discri-
mination litigation. Plaintiffs would be taking a huge
risk in filing a federal court action prior to adhering to
the administrative process under Title VII, since a
timely objection by the defendant employer would
result in dismissal of the action.

Regardless, employers are well advised to invest time on
the front end into evaluating all possible defenses
when an employee lodges a complaint. In particular,
if an employer receives an internal complaint from
an employee, it is best served (and in some jurisdic-
tions required by law) to conduct a thorough objec-
tive investigation and to take any appropriate action
as needed. If an employee thereafter files a complaint
with a state agency and/or the EEOC, employers
should respond to the agency in a timely manner and
follow best practices and guidelines. For example, in
recent years the EEOC released guidance on the com-
ponents of an effective position statement (the employ-
er’s statement of its position regarding the charge,
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including supporting documents) in response to the
EEOC discrimination charge."” Finally, if the employee
subsequently files a federal lawsuit, the employer should
immediately raise all possible defenses, including failure
to exhaust administrative remedies, to be sure that such

defenses are preserved.

Endnotes
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26, 28 (8th Cir. 2012) (noting that failure to exhaust
administrative remedies is not a jurisdictional prere-
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17, 29-30 (1st Cir. 2010) (“Although typically a fail-
ure to exhaust administrative remedies will bar suit in
federal court, ‘the exhaustion requirement is not a
jurisdictional prerequisite’ to filing a Title VII claim
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Residential Mgms. Branch, 572 F.3d 1039, 1043 (9th
Cir. 2009) (concluding that Tide VII's exhaustion
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suit); Douglas v. Donovan, 559 F.3d 549, 556 n.4
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though mandatory, is not jurisdictional....”);
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Id at 1851.
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