
Q3 2019 PLUS Journal   |  51

WHICH 
LAWYER WAS 

RESPONS IBLE? 

Ana lyz i ng  When the 
Neg l i gence o f  a  Succeed i ng 
A t to rney  on  a  Ma t te r  Can Be 
Sa id  to  Abso l ve  t he  Fo rmer 
A t to rney ' s  Ma lp rac t i ce

When legal malpractice is alleged, it is not 
uncommon for such claims to arise in 
circumstances where more than one set 

of attorneys has represented the alleged victim of the 
malpractice.  Where this has happened, assuming 
malpractice has, in fact, occurred, a question will arise 
as to whether one or both of the lawyers involved in the 
representation should be held responsible, in whole or 
in part.  An argument that can sometimes be made by 
successor counsel is that injury caused by the malpractice 
had occurred before successor counsel became involved.  
Thus, the predecessor counsel should be held liable for 
the loss in its entirety, and nothing successor counsel 
did or failed to do afterwards caused or contributed to 
it.  Conversely, an argument can sometimes be made by 
predecessor counsel that the conduct of the successor 
counsel was also negligent, and not just intervening 
negligence, but a “superseding intervening cause” of the 
injury/loss, such that any negligence on the part of the 
predecessor counsel cannot be considered a proximate 
cause of the client’s loss – in effect wiping it off the ledger.  
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While it may be the case that what the first lawyer did 
or didn’t do bears no relationship to what the second 
lawyer did or didn’t do, it is not atypical for the roots of 
the malpractice to have formed during the course of the 
first lawyer’s involvement.  The question is, when does the 
conduct of the second lawyer merely contribute to the legal 
malpractice, and when does it constitute a superseding 
intervening cause such that the first lawyer is taken off 
the hook and all liability rests with the successor attorney? 

I . What is a Superseding Intervening Cause?

The issue of whether negligence constitutes a superseding 
intervening cause is one that often arises in personal injury 
litigation.  As an example, an individual leaves his car at 
a garage to be repaired, and a mechanic at the garage 
leaves the car parked on the street, with the keys in the 
ignition.  The car is then stolen, and while driving the 
stolen vehicle, the thief runs through a stop sign and hits 
a woman crossing the street, causing her injuries.  To the 
extent the woman was to sue the garage for her injuries, the 
courts would in all likelihood find that while the garage’s 
employee was clearly negligent, the intervention of the 
thief and his reckless driving of the stolen vehicle was a 
superseding intervening cause of the loss.  Conversely, if 
a person drives a car recklessly, and in so doing causes an 
accident leading to personal injuries, and subsequently the 
emergency medical technician (“EMT”) who arrives on 
the scene mishandles the care of an injured individual, the 
likelihood is that the negligence of the EMT is not going 
to be seen as a superseding intervening cause of the injuries 
suffered by the victim of the car accident.    Why?    What 
is the differentiator between an intervening cause that 
contributes to a loss and a superseding intervening cause 
that absolves the original negligent actor of liability to the 
victim?  The answer lies in a determination of whether the 
second intervening act was reasonably foreseeable. 

In the first scenario, the fact that leaving car keys in the 
car’s ignition on the street might result in the car being 
stolen is clearly foreseeable.  But it is not foreseeable 
that the driver of the stolen car would necessarily drive 
recklessly and as a result injure a pedestrian as a result 
of the keys being left in the ignition.  In the second 
scenario, not only is it reasonably foreseeable that if you 

are driving recklessly you might injure someone, but it is 
also foreseeable that during the course of rushed efforts  
to provide emergency treatment to the individual injured 
by your reckless driving, the treatment might be delivered 
negligently, causing further harm.   

Guidance in understanding where to draw the line 
between something being merely an intervening cause of a 
loss and something being a superseding intervening cause 
of a loss can be drawn from the Restatement (Second) 
of Torts.  Section 447 of the Restatement provides that 
a subsequent actor will not be a superseding cause if the 
original actor at the time of his negligence “should have 
realized that a third person might so act,” if a reasonable 
person would not regard the subsequent actor’s conduct 
as “highly extraordinary,” or if the intervening act was a 
“normal consequence of a situation created by the actor’s 
conduct and the manner in which it was done is not 
extraordinarily negligent.”  The Restatement (Second) of 
Torts § 452 provides further that “the failure of a third 
person to act to prevent harm to another threatened by 
the actor’s negligent conduct is [also] not a superseding 
cause,” except where the duty to prevent harm is found 
to have “shifted” from the actor to the third person by 
passage of time or otherwise.

I I . Superseding Intervening Cause and  
Legal Malpractice

How does this apply in the context of legal malpractice?  
One way it can often arise is where a lawyer takes on a 
client, fails to timely bring suit or file a claim or notice 
of claim against the correct party for a substantial period 
of time, and then is replaced by a second lawyer who also 
fails to timely act to protect the client’s rights.  Another 
way it could arise is, for example, in the context of a 
patent application.  The first lawyer fails to properly file 
the application, but in theory the application could be 
amended or an appeal of the denial of the application 
could be pursued, but the second lawyer either fails to file 
the amended application, or botches the appeal.  Who is 
responsible?  The first lawyer?  The second?  Both in some 
part?  The issue will turn on foreseeability of the second 
lawyer’s negligence. Consider this Scenario #1: 
 
• Firm A represents a client in a personal injury action 
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(“PI client”) against an owner of a property arising 
from a slip and fall on the property.  During this 
representation, Firm A fails to identify the correct 
parties at the commencement of an action.  Three 
months prior to the expiration of the applicable statute 
of limitations, the PI client terminates Firm A and 
retains Firm B to prosecute the action.  During this 
time, if Firm B identifies additional parties, it could 
commence a claim against them without leave of 
court.  Firm B fails to identify those additional parties 
prior to the expiration of the statute of limitations, 
and the claims are ultimately dismissed.

Compared with this Scenario #2:

• Firm A represents a client in a personal injury action 
(“PI client”) against an owner of a property arising 
from a slip and fall on the property.  Because it is a 
municipal agency, as a prerequisite to commencing 
such action in court, one of the potential parties 
must be served with a Notice of Claim within 
ninety (90) days of the accident.  Failure to do so 
may be remedied only by application to the Court 
for permission to serve a late Notice of Claim, 
which may be granted at the Court’s discretion, 
and in no event can such application be made more 
than one year after the expiration of time to serve a 
Notice of Claim (as this is the statute of limitations 
for any such claim against this municipal entity).  

• During this representation, Firm A fails to identify the 
correct parties at the commencement of an action and 
the 90-day period to serve a Notice of Claim lapses.  
Nine months after the accident, PI client terminates 
Firm A and retains Firm B to prosecute the action.  
During this time, if Firm B identifies the proper party, 
it can only commence a claim against them with leave 
of court, which is not guaranteed.  Firm B ultimately 
fails to identify the proper party until after the time 
that an application for leave may be requested and the 
claims are ultimately dismissed.

In the first scenario, the court would likely rule that the 
original law firm, Firm A, is off the hook, and can’t be 
found liable for the loss of the client’s rights to pursue 
his claims due to the passage of the statute of limitations.  
The reason is that, while it was arguably not good practice 

forthe law firm not to immediately take the necessary 
steps to preserve and protect the client’s rights, and instead 
allowing several years to pass without doing so, the second 
lawyer had plenty of time to address the situation and 
there should have been every expectation that a reasonable 
lawyer in the circumstances, upon accepting the retention, 
would have investigated the available claims, identified 
the parties against whom such claims could be made, and 
researched the statute of limitations for pursuing such 
claims.  

In the second situation, conversely, Firm A should still be 
responsible.  This is because in that circumstance the legal 
rights had already been lost, and at best the failure of Firm B 
to pursue timely actions designed to recapture the lost legal 
right can be foreseen.  Moreover, the fact that it remains an 
uncertainty whether any action of Firm B at any time could 
have reinstated the lost legal right makes the argument that 
the conduct of Firm B was a superseding intervening cause 
of the loss fatally speculative.    

In Meiners v. Fortson & White, the Court of Appeals of 
Georgia addressed the issue of whether substitution of 
new counsel who negligently fails to cure the negligence 
of the first counsel (after being specifically apprised of 
the need to cure such negligence and with six months 
remaining to do so) absolves the first counsel of liability 
due to the superseding failure to cure.1 The Georgia Court, 
relying on the concept of foreseeability, found that in such 
circumstances the second counsel’s negligence cut off the 
first counsel’s liability as failure to cure after receiving notice 
was not foreseeable.2  The California Supreme Court has 
similarly held that “[a]n attorney cannot be held liable 
for failing to file an action prior to the expiration of the 
statute of limitations if he ceased to represent the client 
and was replaced by other counsel before the statute ran on 
the client's action.”3   New York is, typically, no different.4  
These principles hold true even if successor counsel is not 
specifically apprised of the need to cure. 

Applying this law to Scenario #1, it appears rather clear on 
the facts presented that Firm B’s failure to timely commence 
an action against the proper party would constitute an 
intervening and superseding cause.  Under Scenario #2, it is 
a little less clear.  The distinctions between Scenario #1 and 
Scenario #2 arise from the “Notice of Claim” prerequisite.  
Prior to the expiration of the 90-day period, PI client has 
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an infallible legal right to commence an action.  Once the 
90-day period elapses without serving of such notice, PI 
client no longer has a legal right to bring a claim.  Rather, 
PI client only has an outlet to potentially, but not certainly, 
reverse the forfeiture of the legal right.  And finally, once 
the limitations period of one year and ninety days elapses, 
PI client loses all hope at reviving the right to assert a 
claim. 

So in Scenario #2, can the succeeding attorney be 
a superseding intervening cause?  If the succeeding 
counsel has six months to not cure, but attempt to 
cure by application to the court for leave, is a failure to 
identify the need to cure and bring such application a 
superseding intervening cause?  How the courts will rule 
on this issue likely turns on the timing of the forfeiture 
of a legal right, and a line of cases in New York provides 
some guidance.

In Glamm v. Allen, the New York Court of Appeals tackled 
the issue of when a legal malpractice claim accrued for 
failure to timely file a Notice of Claim and failure to seek 
leave to file a late Notice of Claim.  Specifically, the Court 
noted that it was “pure speculation as to whether or not 
the court would have allowed [the attorney] to file a late 
notice,” and therefore held that a claim for malpractice 
arises at the expiration of the 90-day period within which to 
file the Notice of Claim.5  In other words, under Glamm, 
no claim accrues from a purported failure to make an 
application for leave to cure a failure to timely serve a 
Notice of Claim. The point at which the legal right is lost 
is the triggering event.6  Although Glamm did not address 
predecessor counsel versus successor counsel, the New 
York Appellate Division did. 

In Grant v. LaTrace, the New York Appellate Division 
denied a predecessor counsel’s motion to dismiss on the 
grounds of superseding intervening cause because the 
successor counsel could not have cured the predecessor’s 
negligence as of right.  Specifically, the Court held:

• [H]ere, the [successor counsel] could not have moved 
as of right to remedy defects in service alleged.  
The Supreme Court would have had to exercise its 
discretion in the underlying action to extend the time 

to serve process (see CPLR 306-b, CPLR 2004), andit 
is pure speculation as to whether the court would have 
permitted such late service.7

Thus, under this line of cases, the successor firm in 
Scenario #2 would not be a superseding intervening cause, 
and the predecessor counsel cannot be absolved of their 
liability where they represented the PI client at the time a 
legal right was forfeited. 

Notably, while a motion to remedy a right lost dependent 
upon the exercise of discretion by the court and not 
definitive legal principles appears comparable to an appeal, 
the two are distinguished.  Appeals are typically made upon 
what can only be described as judicial error (i.e. mistake 
of law or mistake of fact).  In these scenarios, an objective 
court can determine definitively whether an appeal would 
have been successful or not.  Thus, a legal malpractice action 
against an attorney for failing to pursue an appeal may exist 
if it can be shown that the appeal was “likely to succeed,” 
a standard adopted by many states including New York in 
2014 in the matter of Grace v. Law.8  Conversely, a motion 
asking the court for leave to remedy a lost right involves no 
judicial error and only the error of the party who allowed 
the right to be lost in the first instance.  Additionally, 
many jurisdictions, including the District of Columbia,9  
Colorado,10  Utah,11and North Carolina,12  just to name 
a few, have expressly held that a successor counsel owes 
no duty to the client to take action that would lessen the 
damages resulting from the prior counsel’s negligence, and 
is further not liable for contribution to the prior counsel.

This line of reasoning is consistent with the principle that 
a predecessor counsel is not entitled to be absolved of 
liability simply by the termination of their representation 
and retention of successor counsel.13 

Notably, the above analysis does not even begin to broach 
the fact that an attorney’s duty of care is not limited to filing 
a timely action.  Professionals in our field owe a duty in the 
profession to exercise such care, skill, prudence, diligence, 
etc. as is commonly possessed by an ordinary member 
of the profession.14  The New Jersey Appellate Division 
has expressly held that a lawyer’s duty goes beyond timely 
commencement of an action, but also “dictated that he 
take ordinary precautions to protect his clients’ interest,” 
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“not delay filing suit until the eleventh hour,” and “inform 
his clients of his failure to act (for whatever cause) at a time 
sufficiently prior to the running of the statute of limitations 
to permit plaintiffs to engage another attorney who could 
then take proper action on their behalf.”15   

So here, the question then becomes whether Firm A owes a 
duty to the PI client and Firm B to inform each of the failure to 
timely file a notice of claim.  And, if so, does ignorance actually 
mean bliss?  Can Firm A justify being absolved of liability 
if they did not actually know that they blew a deadline, but 
should have known and thus informed the PI client and Firm 
B of the missed deadline?

In view of the relevant case law, it seems that predecessor 
counsels will not successfully be absolved of liability by 
retention of a successor counsel in circumstances where a 
legal right was forfeited against at least one party (causing 
the alleged damages) during the time of predecessor 
counsel’s representation, even if a successor counsel had 
an opportunity to attempt to rectify the shortfalls of prior 
counsel.  Thus, plaintiffs’ counsels handling matters that 
tend to require prerequisites prior to the expiration of 
the statute of limitations should be mindful of potential 
deadlines and exercise the utmost diligence to ensure that 
all required parties are in the action or on notice of a 
claim prior to the expiration of the first time limitation, 
even when the statute of limitations has not yet elapsed.  
Moreover, while being terminated as counsel may leave 
you with a bad taste in your mouth, it does not eliminate 
your obligation to exercise care, skill, prudence, and 
diligence in transferring the file, which may include a 
duty to apprise successor counsel of potential issues.
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